7 July 2011

Dear

Request for access to documents under the Freedom of Information Act 1982 (FOI Act)

1. I refer to your request of 10 June 2011 for access to information held by Defence Housing
Australia under the Freedom of Information Act 1982.

2 [ am an officer authorised under section 23 of the FOI Act to make decisions in respect of
requests for access to documents. My decision and the reasons for that decision are set
out below.

Background

3. On 10 June 2011 you lodged an FOI request via email as below:

RE: APPLICATION FOR THE PURPOSES NE THE ENT ACT 1982

A. Discussion Ross Jordan (DHA)/ Yo/ 09 Jun 2011

B. Meeting Howard Faulks (DHA), of 12 May 2011 (recorded with
permission)

As discussed I am confuised as to why von heve nat ineludad ihy pequest document
(Correspondence between DHA and in your recent FOI

response. During my meeting with Mr nowara rauiks (Kef 15), Mr Faulks quoted “I think Iwas
going to give the details of the guy next door, I was going to cut through ihis exercise and fry
and get a situation where we could communicate effectively and actually get to a point right
where I can assist you, what I am geiting is negativity all the way through” unquote.
My family and I are very disappointed by the treatment of DHA regarding this and other
matters... Whilst it has been stated time and time again that the reputation needs to be protected,
the wellbeing and crtors afnm frmili hag been dismissed (with the knowledge of Mr Faulks)
without apology. and his family like this?
Please provide the jouowing wyovrmation so this matter can be escalated;
o Conv of the ramnlaint lattaw/s vecejved at DHA fiom the owner of
1 relation to Neighbourhood complamnts —

____wormeperiod of our tenancy,
o All Corresnondence hetween Ms Catanzariti/Mr Howard Faulks in relation to ongoing
Gas leak at
° Meveiog rscnnsramsen geos sy my avavivns s My Howord Foulls dated 1.2 May 2011
Notices provided by DHA can be sent directly to me, to the address above. HEAD OFFICE

26 Brisbane Avenue Barton ACT 2600
Switchboard: 02 6217 8444 Fax: 02 6217 8500
@dha.gov.au Internet: .dha.gov.au

Email: i
M 72 968 503 924
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I acknowledged your request via email on 15 June 2011.

Legislative background

5. The FOI Act provides a right of access to information in the possession of
Commonwealth agencies, limited only by exceptions and exemptions provided for in the
Act.

Decision

6. In respect of your specific request:

“ Copy of the complaint lotter/s roroived at DHA from the owner of
Vin relation to Neighbourhood complaints —g
for the period of our fenancy’

1. I have identified two documents (1 and 2) listed in the attached Schedule of Documents as
falling within the scope of your request.

8. Documents 1 and 2 contain personal information for the purposes of section 4 of the Fol
Act. Tam satisfied that disclosure of this information would amount to an unreasonable
disclosure of personal information. Further, I consider that the release of these documents
would be, on balance, contrary to the public interest.

9, Accordingly I find that Documents 1 and 2 are exempt under section 47F (Public interest
conditional exemptions — personal privacy) of the FOTI Act.

10.  In respect of your specific request:

‘A1l Correspondence between Ms Catanzariti/Mr Howard Faulks in relation to ongoing
Gas leak at

11.  Iam satisfied that this document does not exist. Consequently, I have decided to refuse
access under Section 24A (Requests may be refused if documents cannot be found, do not
exist or have not been received) of the FOI Act.

12, Inrespect of your specific request:

‘Meeting notes/transcripts of my meeting with My Howard Faulks dated 12 May 2011’

13.  1am satisfied that this document does not exist. Consequently, I have decided to refuse

access under Section 24A (Requests may be refused if documents cannot be found, do not
exist or have not been received) of the FOI Act. :



(OS]

Rights of review

14, If you do not agree with my decisions you are entitled to apply for an internal review of
the decision and/or an external review by the Australian Information Commissioner.
Information on your review rights is at Attachment B.

Yours sincerely

—

e

, d 2
/ o

Ross Jordan
Company Secretary

Attachments:

A. Schedule of Documents.

B. FOI Fact Sheet 12 — Freedom of information — Your review rights.
C. Section 24A of the Freedom of Information Act 1982.

D. Section 47F of the Freedom of Information Act 1982.
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Attachment B

FOI Fact Sheet 12

Freedom of information — Your review rights

If you disagree with the decision of an Australian Government agency or minister
under the Freedom of Information Act 1982 (the FOI Act), you can ask for the
decision to be reviewed. You may want to seek review if you sought certain
documents and were not given full access, if someone is to be granted access 1o
information that is about you, if the agency has informed you that it will impose a
charge for processing your request or if your application to have your personal
information amended was not accepted. There are two ways you can ask for review of
a decision: internal review by the agency, and external review by the Australian
Information Commissioner.

Internal review

If an agency makes an FOI decision that you disagree with, you can ask the agency fo
review its decision. The review will be carried out by a different agency officer,
usually someone at a more senior level. There is no charge for internal review.

You must apply within 30 days of being notified of the decision, unless the agency
extended the application time. You should contact the agency if you wish to seek an
extension. The agency must make a review decision within 30 days. If it does not do
50, its original decision is considered to be affirmed.

Internal review is not available if a minister or the chief officer of the agency made
the decision personally.

Review by the Information Commissioner

The Information Commissioner is an independent office holder who can review the
decisions of agencies and ministers under the FOI Act.

Is a review the same as a complaint?

No. The Information Commissioner also investigates complaints about agency actions
under the FOI Act. However, if you are complaining that an agency decision is
wrong, it will be treated as an application for a review. Your matter will be treated as
a complaint when a review would not be practical or would not address your concerns
(for example, if you were not consulted about a document that contains your personal
information before it was released). For more information see

Do I have to go through the agency's internal review
process first?
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No. You may apply directly to the Information Commissioner. However, going
through the agency's internal review process gives the agency the opportunity to
reconsider its initial decision, and your needs may be met more quickly without
undergoing an external review process.

Do I have to pay?

No. The Information Commissioner's review is free.

How do I apply?

You must apply in writing and you can lodge your application in one of the following
ways:

Online: www.oaic.gov.au

Post: GPO Box 2999, Canberra ACT 2601
Fax: +61 2 9284 9666

Email: enquiries@oaic.gov.au

In person: Level 3, 25 National Circuit

Forrest, ACT, or at

Level 8, Piccadilly Tower,

133 Castlereagh Street, Sydney,

NSW

An application form is available on the website at www.oaic.gov.au. Your application
should include a copy of the notice of the decision that you are objecting to (if one

was provided), and your contact details. You should also set out why you are
objecting to the decision.

Can I get help in completing the application?

Yes. The Information Commissioner's staff are available to help you with your
application if anything is unclear.

When do I have to apply?

If you are objecting to a decision to refuse access to documents, impose a charge or
refuse to amend a document, you must apply to the Information Commissioner within
60 days of being given notice of the decision. If you are objecting to a decision to
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grant access to another person, you must apply within 30 days of being notified of that
decision.

You can ask the Information Commissioner for an extension of time to apply, and this
may be granted if the Information Commissioner considers it is reasonable in the

circumstances.

Who will conduct the review?

Staff of the Information Commissioner will conduct the review. Only the Information .
Commissioner, the FOI Commissioner or the Privacy Commissioner can make a
decision at the end of the review.

Does the Information Commissioner have to review
my matter?

No. The Information Commissioner may decide not to review an application that is
frivolous, misconceived or lacking in substance, or if you fail to cooperate with the
process or cannot be contacted after reasonable attempts. You cannot appeal against
that decision.

Alternatively the Information Commissioner may decide that the Administrative
Appeals Tribunal (AAT) would be better placed to review the matter, and if so, will
advise you of the procedure for applying to the AAT. This will not be common.

Can I withdraw my application?

Yes. An application can be withdrawn at any time before the Information
Commissioner makes a decision.

What happens in the review process?

The review process is designed to be as informal as possible. The Information
Commissioner may contact you or any of the other parties to clarify matters and seek
more information. The Information Commissioner may also ask the agency or
minister to provide reasons for their decision if the reasons given were inadequate.

Most reviews will be made on the basis of the submissions and papers provided by the
parties. Sometimes the Information Commissioner may decide to hold a hearing if one

of the parties applies. Parties may participate in a hearing by telephone. If confidential
matters are raised, the hearing may be held partly or wholly in private.

Will there be other parties to the review?

There may be. The Information Commissioner can join other parties who are affected
by the application. For example, if you are objecting to someone else being granted
access to information that concerns you, that person may be joined in the review.
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Can someone else represent me?

Yes, including a lawyer. However, the Information Cominissioner prefers the process
to be as informal and cost-effective as possible and does not encourage legal
representation.

~ Will the Information Commissioner look at all
documents, including ones that are claimed to be

exempt?

Yes. The Information Commissioner's review is a fresh decision, so all the relevant
material must be examined, including documents that the agency or minister has
declined to release. Developments that have occurred since the original decision may
also be considered.

What powers does the Information Commissioner
have?

While the review process is designed to be informal, the Information Commissioner
has formal powers to require anyone to produce information or documents, to compel
anyone to attend to answer questions and to take an oath or affirmation that their

answers will be true.

An agency or minister can also be ordered to undertake further searches for
documents.

What decisions can the Information Commissioner
make?

After reviewing a decision, the Information Commissioner must do one of three
things:

o set the decision aside and make a fresh decision
o affirm the decision, or
o vary the decision.

The Information Commissioner will give reasons for the decision.

Will the decision be made public?

Yes. The Information Commissioner will publish decisions on the website. Exempt
material (that is, material that is not released) will not be included. Nor will the name
of the review applicant, unless that person requests otherwise or there is a special
reason to publish it. :
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What can I do if I disagree with the Information
Commissioner's review decision?

You can appeal to the AAT. The Information Commissioner will not be a party to
those proceedings. The fee for lodging an AAT application is $777 (at November
2010), although there are exemptions for health care and pension concession card
holders and the AAT can waive the fee on financial hardship grounds.

FOI applications made before 1 November 2010

The Information Commissioner can only review an agency's or minister's FOI
decision if you made your FOI request on or after 1 November 2010. If you made
your FOI request before 1 November, even if the decision was made after that date,
the review process is different.

You must first ask the agency for internal review of the decision. You may then
appeal to the AAT if you are not satisfied with the decision.

The information provided in this fact sheet is of a general nature. It is not a
substitute for legal advice.

For further information
telephone: 1300 363 992
email: enquiries@oaic.gov.au
write: GPO Box 2999, Canberra ACT 2601
or visit our website at www.oaic.gov.au
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Access to documents Part 11X

Section 24A

(7) The request is taken to have been withdrawn under suibsection (6)
at the end of the consultation period if:
(a) the applicant does not consult the contact person during the
consultation period in accordance with the notice; or

(b) the applicant does not do one of the things mentioned in
subsection (6) before the end of the consultation period.

Consultation period to be disregarded in calenlating processing
period '

(8) The period starting on the day an applicant is given a notice under
subsection (2) and ending on the day the applicant does one of the
things mentioned in paragraph (6)(b) or (c) is to be disregarded in
working out the 30 day period mentioned in paragraph 15(5)(b).

Nole: Paragraph 15(5)(b) requires that an agency or Minister take all
reasonablc steps Lo notify an applicant of a decision on the applicant’s
request within 30 days afler the request is made.

No more than one request consultation process required

- (9) To avoid doubt, this section only obliges the agency or Minister to
undertake a request consultation process once for any particular

request,

24A Requests may be refused if documents cannot be found, do nof
exist or have not been received

Dociument lost or non-existent

(1) An agency or Minister may refuse a request for access to a
document if:

(a) all reasonable steps have been taken to find the document;
and

(b). the agency or Minister is satisticd that the document:

(i) is in the agency’s or Minister’s possession but cannot be
found; or

(ii) does not exist.

Document not received as required by conlract

(2) An agency may refuse a request for access to a document if:

Freedom of Information Act 1952 53




Part III Access to docunients

Section 25

(a) in order to comply with section 6C, the agency has taken
contractual measures to ensure that it receives the document;
and :

(b) the agency has not received the document; and

(c) the agency has taken all reasonable steps to receive the
document in accordance with those contractual measures.

25 Information as to existence of certain documents

54

)

@)

Nothing in this Act shall be taken to require an agency or Minister
to give information as to the existence or non-existence of a
document where information as to the existence or non-existence
of that document, if included in a document of an agency, would
cause the last-mentioned document to be an exempt document by
virtue of section 33 or subsection 37(1).

Where a request relates to a document that is, or if it existed would
be, of a kind referred to in subsection (1), the agency or Minister
dealing with the request may give notice in writing to the applicant
that the agency or the Minister, as the case may be, neither
confirms nor denies the existence, as a document of the agency or
an official document of the Minister, of such a document but that,
assuming the existence of such a document, it would be an exempt
document under section 33 or subsection 37(1) and, where such a
notice is given:
(a) section 26 applics as if the decision to give such a notice
were a decision referred to in that section; and
(b) the decision shall, for the purposes of Part VI, be deemed to
be a decision refusing to grant access fo the document in
accordance with the request for the reason that the document
would, if it existed, be an exempt document under section 33
or subsection 37(1), as the case may be.

Freedom of Information Act 1982
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Part 1V Excmpt documents
Division 3 Public interest conditional exemptions

Section 47> )

47D Public interest conditional exem Mions—financial 01 property
! property
interests of the Commomvealth ov Norfollk Island

A document is conditionally exempt if its disclosure under this Act
would have a substantial adverse effect on the financial or property
interests ol the Commonwealth, of Norfolk Island or of an agency.

Nole: Access must generally be given (o a conditionally exempt document
unless it would be contrary to the public interest (see section TTA).

4714 Public inferest conditional exemptions-—certain opevations of
agencices
A document is conditionally exempt if its disclosure under this Act
would, or could reasonably be expected to, do any of the
following:

(n) prejudice the effectiveness of procedures or methods for the
conduet of tests, examinations or andits by an agency;

(b) prejudice the attainment of the objects of particular tests,
examinations or audits conducted or to be conducted by an
agency,

(¢) have a substantial adverse clfeet on the management or
assessment of personnel by the Commonwealth, by Norfolk
Island or by an agency;

(d) have a substantial adverse effect on the proper and efficient
conduct of the operations of an agency.

Note: Access must generally be given (o a conditionally exempt document
unless it would be contrary (o the public inferest (sce section T1A).

A7 Public interest conditional exenipiions—personal privacy

General rule

(1) A document is conditionally exempl i its disclosure under this Act
would involve the unrcasonable disclosure of personal information
about any person (including a deceased person).

(2) In determining whether the disclosure of the document would
involve (he unreasonable disclosure of personal information, an
agency or Minister must have regard to the following matters:

(a) the extent (o which the information is well known;

80 Jireedom of Information Aet 1 982
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Exempt documents Part v
Public infercst conditional exemptions Division 3
. Section 47T

e =

(b) whether the person to whom the information relates is known
(o be (or to have been) associated with the matters dealt with
in the document;

(¢) the availability of the information {rom publicly accessible

sources;
(d) any other matlers that the agency or Minister considers
relevant.

Subject 1o subsection (3), subsection (1) does not have effect in
relation to a request by a person for aceess (o a document by reason
only of the inclusion in the document of matter relating to that
person.

Access given to qualified person insteadd

Subseétion (5) applies if:

(a) . a request is made (o an agency ot Minister for access to a
document ol the agency, oran official document of the
Minister, that contains information concerning the applicant,
being information that was provided by a qualificd person
acting in his or her capacity as a qualified person; and

(b) it appears to the principal officer of the agency or to the
Minister (as the case may be) that the disclosura of the
:aformation to the applicant might be detrimental to the

applicant’s physical or mental health, or well-being.

The principal officer or Minister may, if aceess (o the document
would otherwise be given (o the applicant, direct that access to the

-document, so favas it contains that information, is not to be given

{o the applicant but is (0 be given instead toa qualified person
who:

(a) carries on the same occupation, of a kind mentioned in the
definition of qualified persoi in subscction (7), as the
first-mentioned qualified person; and

(L) istobe nominated by the applicant,

The powers and functions of the principal officer of an agency
ander this scction may be exercised by an officer of the agencey
acting within his or her scope ol authority in accordance with
arrangements referred to in section 23. :

R )
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Part 1V Exempt documents
Division 3 Public interest conditional cxemptions

Sectiond7G

(7) In this scction:

qualified person means a person who carries on, and is entitled to
carry on, an oceupation that involves the provision of care for the
physical or mental health of people or for their well-being, and,
witliout limiting the generality of the foregoing, includes any ol the
following:

(a) a medical practitioner;

(b) a psychiatrist;

(c) a psychologist;

(d) a counsellor;

(e) asocial worler.
exempt docmnent

Nole: Aceess must generally be given (0@ conditionally
wnless it would be contrary 1o the public interest (see section 1 1A).

47¢ Public inferest conditional exemptions—business

(1) A document is conditionally exempt if its disclosure under this Act

would disclose information concerning a person in respect of his or
her business or profess;ional alfairs or concerning the business,
commercial ot financial affairs of an organisation or undertaking,
in a case in which the disclosure of the information:

(a) would, or could reasonably be expected to, unreasonably
affect that person adversely in respeet of his or her Jawful
business or professional af fairs or that organisation or
undertaking in respect of its Jawful business, commercial or
financial affairs; or

(b) could reasonably be expected to prejudice the future supply
of information to the Commonwealth, Norfolk [sland or an
agency for the purpose of the administration of a law of the
Commonwealth or of a Territory oF the administration of

matters administered by an agency.

(2) Subsection (1) does not apply to trade secrets or other information
to which scetion 47 applics.

(3) Subsection (1) does not have effect in relation (o a request by a
person for aceess 102 document:
(a) by reason only of the inclusion in the document of
information concerning that person in respect of his or her
business or proi‘essionai affairs; or

82 Freedom of nformation Act 1962



